
ILLINOIS POLLUTION CONTROLBOARD
LOWE TRANSFER,INC. andMARSHALL )

LOWE, )

Petitioners,

vs.

COUNTYBOARD OF MCHENRY COUNTY
ILLINOIS

Respondent.

)
)
)

,)
)
)

CL~<~SO~P”r
I\IJG 22 2003

STATE OF ILLINOIS
) CaseNo. PCB °32~ollutjonControl Board
)

)

TO: SeeAttached

NOTICE OF FILING

PLEASE TAKE NOTICE that on August , 2003, we mailed for filing with the
Illinois Pollution ControlBoard,the attachedResponseto Co-Petitioners’ Motion Requesting
SiteVisit, acopyofwhich is attachedhereto.

zi ,2003 RespectfullySubmitted,

HINSHAW & CULBERTSON
100 ParkAvenue
P.O. Box 1389
Rockford,Illinois 61105-1389
815/490-4900

OnbehalfoftheCountyBoardofMcHenry
County,Illinois

Dated:

By:
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BEFORETHE ILLINOIS POLLUTION CONTROLBOAR~~C~W~

LOWE TRANSFER, INC. andMARSHALL ) C~<~~~FFICE
LOWE, ) AUL~~~ 2003

Petitioners, ) STATE OF ILLINOIS) Pollution Control Board

vs. ) CaseNo. PCB03-221
) Pollution ControlFacility SitingAppeal

COUNTYBOARD OFMCHENRY COUNTY, )
ILLINOIS )

)
Respondent. )

RESPONSETO CO-PETITIONERS’ MOTION REQUESTING SITE VISIT

Now Comesthe County Board of McHenry County, Illinois by and through undersigned

counselofrecordposesthis objectionto Co-Petitioners’Motion RequestingSite Visit and, in support

hereof,statesas follows:

1. Thaton or aboutthe 14th day of August,2003, theCo-Petitionershereinfiled their

Motion requestinga sitevisit, andin supportthereof,cited theprovisionsof Section101.632 of the

rulesandregulationsof this Boardassupportfor saidMotion.

2. Thatthis HonorableBoardshould over rule suchMotion Requestinga SiteVisit for

the following reasons:

a. Any such site visit would constitute an improper denovo review of the
decisionmadeby the Respondenthereinconcerningthestatutorycriteria,asSection
40.1 of theAct specificallyprovidesthatno neworadditional evidencein supportof
or in oppositionto any finding, order, determinationor decisionof the appropriate
county boardshall be heardby this Board, and that suchdeterminationon appeal
shall be basedexclusivelyon the recordbeforethe county board in the underlying
proceeding. (See generallyCDT Landfill Corporationv. City of Joliet, PCB 98-60
(3-5-98).

b. In addition, upon information and belief, the Respondentassertsthat while
theprovisionsof Section 101.632pertainingto site visits are designedto allow the
Board(in theappropriatecaseandundertheappropriatecircumstances)“to establish
a more comprehensiverecord”; any suchsite visit by this Board is not appropriate
(and is expressly prohibited) in a “manifest weight of the evidence” review
proceeding. In addition, the site visit as proposedby the Co-Petitionersherein



affords no opportunity for membersof the interested public or other amicus
participantshereinto participate,and, assuch,would be fundamentallyunfair under
SouthwestEnergyCorp. v. Pollution Control Board,275 Ill.App. 3d 84, 93-95,655
NE 2d 304, 310-311(4thDist. 1995),Landfill 33 Ltd. v. EffinghamCounty,PCB 03-
52(2-20-03),andSpill v. City ofMadison,PCB 96-91 (3-21-96).

3. Moreover, basedupon the decisiondeadlinethat exists in the presentcase,andthe

schedulingconstraintsthat this HonorableBoard in under in issuing its opinion and ruling herein,

Co-Petitionerspost Section 40.1 appealhearingrequestfor site visit is untimely, and any such

requestfor asitevisit shouldbe deemedwaivedasnothavingbeenmadein atimely fashion.

4. In addition,it shouldbe notedthat areviewoftheunderlyingrecordwill demonstrate

that theCo-Petitionersweregenerallyopposedto theconceptof sitevisits of anytype, or sort being

conductedin theunderlyingproceeding.

WHEREFORE, and for all the reasonsstatedabove,the RespondentCounty Board of

McI-Ienry County, Illinois, respectfully requestthat this HonorableBoard overrule Co-Petitioners’

Motion Requestinga SiteVisit, and for suchotherand further reliefas this HonorableBoarddeems

appropriate.

Dated: ~ 2F,~ RespectfullySubmitted,

On behalfoftheCOUNTYBOARD OF

MCHENRY COUNTY, ILLINOIS

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389
815-490-4900

ThisDocumentis Printedon RecycledPaper

ariesF. He1p’~ ~

~ Attorneys
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection1-109oftheIllinois CodeofCivil
Procedure,here~under~enalty of perjury under the laws of the United Statesof America,
certifiesthat on ~ I , 2003,a copyoftheResponseto Co-Petitioners’Motion
RequestingSiteVisit s~vedupon:

David McArdle
Zukowski, rogers, Flood & McArdle

50 Virginia Street
CrystalLake,IL 60014

DorothyM. Gunn(viaFederalExpress)
BradleyHalloran(via facsimilie)
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100W. RandolphSt., Ste. 11-500

Chicago, IL 60601

Percy L. Agelo
PatriciaF. Sharkey

Kevin G. Desharnais
Attorneyfor Village ofCary

Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalleStreet

Chicago,IL 60603

By depositinga copy thereof,enclosedin an envelopein the United StatesMail at Chicago,
Illinois, proper postage prepaid,beforethehourof 5:00P.M., addressedasabove.

HINSHAW & CULBERTSON
100 Park Avenue
P.O. Box 1369
Rockford, IL 61101
(815)490-4900
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